














Robert E. Smith 468 Santa Cruz Drive 928-910-2449

2/8/19
Council -

It is my understanding that should Council proceed with Ms. Johns’ request to terminate me, the first
possible date to present a notice to terminate to the Council would be Feb. 19t". Given the Charter’s
requirement for at least 40 days notice before termination could be effective, the earliest date of
termination would be March 31,

To date, no Council member has spoken with me, nor to my knowledge, gathered facts from staff about
whatever has precipitated Ms. John's proposal to terminate my employment.

| am confident that the work | have conducted with staff is of solid professional caliber, and will
vigorously defend same in court if necessary. Failure to provide severance, or an attempt to cobble
together termination for cause will result in litigation, which will be lengthy, far more costly than what
I’'m requesting, and will ultimately create additional legal fees for the City, with my expenses, fees,
wages and damages compounding those expenses. Further, | don’t think the additional drama and
headlines would help anyone involved.

| offer a quick and fair alternative, and Council the opportunity to move on and select another manager
for the position without additional conflict, drama and collateral damage to staff. | truly believe that the
recent and forthcoming unintended consequences of Council’s decisions up to and including my
separation are going to be burdens that are not easily overcome. Ripples are already spreading through
the administration. A lengthy, detailed public hearing refuting termination and focusing on
performance, and/or litigation over an attempted termination for cause doesn’t have to be part of
Bisbee’s future.

| respectfully request that Council accept my resignation, pay me a fair severance, and turn this corner,
moving forward in a positive direction.

Pursuant to Mayor Smith’s memo (2/6/19), and based on what | learned while participating in Council’s
executive session on 01/08/19 and public meeting on 02/05/19, | hereby tender my immediate
resignation, conditioned on the following Agreement between me, Robert E. Smith, and the City of
Bisbee, AZ (collectively referred to as the “Parties”):

AGREEMENT

1. Both Parties desire to amicably terminate their employment relationship and terminate the
existing City Manager Employment Agreement through this Agreement, effective February
14,2019.

2. Both Parties further desire to resolve any and all outstanding matters between them through
this Agreement.
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3. Smith’s last date of employment with the City of Bisbee shall be February 14, 2019. On that
date Smith shall surrender all City property related to City business, including but not limited to
equipment, phones, computers, records, documents, electronic files, passwords and keys, to the
City Personnel Director, Dan Duchon.

4. Smith shall receive 3 months of severance pay as prescribed in City Charter as severance pay for
termination without cause. This will include all compensation, benefits, coverages, 457
contributions and retirements that Smith has regularly received under contract, including funds
to defray full COBRA premiums for Smith’s existing selected health care plan, and dental and
vision premium coverages for 3 months. City shall make COBRA premium payments directly to
the COBRA administrator unless otherwise directed by Smith.

a. Any pending, yet unpaid reimbursements to Smith, for expenses allowed under his
employment agreement, City Code, Charter and Personnel Policy shall be paid within
two (2) weeks of his termination date. (February 14, 2019)

b. Smith shall be allowed to cash out all Paid Time Off (PTO) and Extended Iliness Bank
(EIB) hours he has accrued and not used to date.

c. If Smith so chooses, he shall be allowed to directly receive funds for COBRA payments in
a lump sum payment that also includes an amount to cover the tax liability such direct
payment creates to Smith.

d. Smith shall be allowed to choose how he receives distribution of the severance pay —
either a recurring period for payments or a lump sum payment, or combination of both.

e. Severance payments shall continue to completion under this Agreement to Smith or his
spouse M. Morgan Smith, in the event of his disability or demise, and shall contain no
offsets, mitigations or “clawbacks”.

5. The City releases and forever discharges Smith from any and all claims of any kind, known and
unknown, that are in any way related to events, acts, conduct or omission arising from Smith’s
working relationship v h the City.

a. Provided, however, that the City is not releasing any claim that relates to: (1) Its right to
enforce this Agreement; (2} any rights or claims that arise after the execution of this
Agreement; or (3) any rights that it cannot lawfully release.

6. Smith Releases the City from any and all past and present causes of action, claims, rights and
liabilities, known or unknown, statutory or common law, arising out of Smith’s employment
and/or separation from employment with the City.

a. By way of example only, and without limiting the immediately preceding paragraph, this
release is applicable to any cause of action, right, claim or liability under the Age
Discrimination in Employment Act, Title Vil of the 1964 Civil Rights Act, Section 1981 of
the 1866 Civil rights Act, the Equal Pay Act of 1963, the Americans with Disabilities Act,
the Arizona Civil Rights Act, the Arizona Employment Protection Act and any other
employment law or statute, or of wrongful discharge, breach of implied or express
contract, breach of the covenant of good faith and fair dealing, intentional or negligent
infliction of emotional distress, defamation and any other claim in contract or tort.
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10.

11.

12.

13.

14.

b. Provided, however, that Smith is not releasing any claim that relates to (1) his right to
enforce this Agreement; (2) any rights or claims that arise after the execution of this
Agreement; or (3) any rights that he cannot lawfully release.

The City shall not oppose an application by Smith for unemployment insurance benefits after
the three-month severance period ends if Smith remains unemployed.

Should the City desire assistance, Smith agrees to assist with a transition to a new City Manager
by providing information regarding the status of pending matters. if Smith has relocated out of
the City of Bisbee, and should such assistance require travel, or more than 4 hours of time, the
City shall reimburse Smith for reasonable travel expenses (travel/mileage, food, lodging), and
time beyond 4 hours at an hourly rate of $200/hour. Smith also agrees to be reasonably
available to assist the City with conflicts, arbitration, appeals, or claims (pending or future,
which pertain to his scope and period of employment with the City), where his knowledge or
expertise may be of benefit to the City, at the same reimbursable and compensatory terms
above.

a. Smith agrees to keep confidential all proprietary information or knowledge pertaining to
the City obtained by Smith during the course of employment with the City.

The Parties agree, represent, warrant and covenant that they will not act, speak, publish or in
any manner disclose to any person, including without limitation, any personnel of the City, any
supplier, vendor, agent, consultant, independent contractor, or any representative of any print,
broadcast, or electronic media, any information about Smith, the City or the City Council, be it
real or imagined, that will in any way be disparaging, derogatory, adverse, harmful, or otherwise
detrimental to the City, the City Council or Smith.

a. Smith agrees to instruct any prospective employers or agents thereof to direct all work
history requests to the City Personnel Director. Subject to Arizona’s public records law,
in response to any work history requests, the City agrees that the City Personnel
Director shall only provide Smith’s dates of engagement and last position worked with
the City.

No provision within this agreement shall be construed as an admission by the Parties of
improper conduct, omissions or liability.

In the event of litigation arising out of an alleged breach of this Agreement, the prevailing party
shall be entitled to an award of reasonable attorneys’ fees and costs. This paragraph shall not
apply to any claim challenging the validity of this Agreement under the ADEA.

This Agreement contains all the promises and understandings of the Parties. There are no other
agreements or understandings, except as set forth herein. This Agreement may be amended
only to the extent required to comply with law or by a written agreement of the Parties.

Notice of Time for Reflection and Waiver. Smith is advised to consult with an attorney before
signing this Agreement. Smith agrees that he has carefully read and fully understands all of the
provisions of this Agreement, and that he is voluntarily entering into this Agreement.

Smith agrees that, as part of this Agreement, he has been provided with consideration in
addition to anything of value to which he is already entitled. Smith may revoke this Agreement
within 7 days after he signs this Agreement. No Severance or payments will be disbursed until
the 7-day revocation period has expired.
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EMPLOYMENT OPPORTUNITY

CITY MANAGER, CITY OF BISBEE, ARIZONA

CITY MANAGER, City of Bisbee, Arizona (pop. 5500). Beginning salary: $85,000 - $100,000 a year, DOQ,
plus benefits, including a defined benefit retirement plan. Bisbee is a progressive, cosmopolitan
community, possessing an Old World turn-of-the-century charm and a small town sense of community.
Nestled in the Mule Mountains at an elevation of more than a mile high, Bisbee has a comfortable year-
round climate and is a great place for outdoor recreation. Bisbee is seeking visionary leadership to help
it expand its tourism market and to take advantage of developing commercial opportunities along the
nearby Mexican border.

Pursuant to the City Charter, the City Manager is appointed by the City Council and serves as the chief
administrative officer, responsible for the day to day management of all City operations and the
supervision of the City’s 100 fi and part time employees. Eligible candidates must have at least a
bachelor’s degree in public administration, business, or a related field, (master's degree preferred), and
not less than five years of responsible senior management experience in municipal, county, or state
government. All qualified candidates are encouraged to reply by April 18, 2016, by submitting a Letter of
Interest, Resume, and a completed employment application form to the City Clerk, City of Bisbee, 118
Arizona Street, Bisbee, AZ 85603. A complete profile of the position and an application form are
available at www.bisbeeaz.gov or by calling (520) 432-6012/ (520) 432-6011.



CITY OF BISBEE

CITY MANAGER

Department: City Manager
FLSA: Exempt
Pay Rate:  $85,000 - $100,000, Determined by Mayor and Council

General Description:
Under the direction and control of the Mayor City Council, provides administrative direction for

the City organization within the parameters established by the Charter and City Code of the City
of Bisbee.

Distinguishing Features of the Position:

This position serves as the chief administrator of the City, at the discretion of the Mayor and
Council. The incumbent is responsible for the administration and enforcement of the City Code;
the management of the overall operations of the City; the appointment and removal of City
employees; the preparation of the proposed annual budget; and keeping the Mayor and Council
advised as to the financial needs of the City, among other duties.

Essential Functions:

Essential functions include all of the duties and responsibilities specified in the City Charter,
including Article IIIl. These may include the following tasks, knowledge, skills and other
characteristics. This list of tasks is ILLUSTRATIVE ONLY, and is not a comprehensive
listing of all functions and tasks performed by this position.

Tasks:

Responsibilities include overseeing the enforcement of the Charter, City Code, Laws and
Ordinances of the City and insures that all franchises, contracts, permits and privileges granted
by the Council are observed; provides plans and directions, in collaboration with department
heads, for City operations; functions as sole authority in employment decisions, subject to the
provisions set forth in the Charter and Merit System Personnel Rules & Regulations; researches
and recommends measures to Council for adoption; and, is required to attend all scheduled
Council meetings and work sessions.

Responsible for keeping the Council fully advised as to the financial needs of the City.



I ops and submits for Council approval, a proposed Annual Budget and, upon adoption, is
responsible for its administration.

Responsible for promoting and maintaining open communications with all employees; required
to investigate all complaints in relation to manners concerning the administration of the City
governmental relations with other City, County, and State agencies.

L P WA

Kn-—""1e, Skills Characteristics:

Knowledge of the applied principles of city management including familiarity with municipal
finance and budgeting, management of major public works improvements, economic
development, planning & zoning, grants, public relations and personnel management.

Knowledge of the State statutes, regulations and guidelines applicable to municipal operations
and services.

Knowledge of Charter government, codes, ordinances, policies and procedures governing
municipal operations and enforcement functions.

Skill in establishing and sustainii  effective working relationships with elected City officials,
city employees, business /industry representatives, and federal, state and local officials.

Skill in the implementation and comprehension of complex regulations, laws, policies and
guidelines.

Skill in planning, organizing, and redirecting, through subordinate staff, the efficient and
successful delivery of municipal services.

Skill in developing and implementing operational policies and procedures.

Skill in negotiating and resolving problematic issues.

Skill in identifying, analyzing, and prioritizing the need for new and/or improved municipal
programs.

Skill in verbal written communications.

Qug ™ “catinne;

Bachelors pegree in Public Administration or related field and five years of progressively
responsible public of private administrative and supervisory experience or an equivalent
combination of formal and professional experience, education and training which provides the

desired knowledge, skills and abilities of this classification.

Special Requirements: Must possess and maintain a valid Arizona driver’s license.




